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The indictment in this case charged defendants Rol ando
Araujo, Sr. ("Rolando") and his son Antonio Araujo ("Antonio")
with attenpting to possess four kilograns of cocaine with the
intent to distribute it in violation of 21 U S.C. § 846 and 18
US C 8 2. At the tinme, Rolando was in custody in state
prison. The conduct alleged in the indictnment occurred in My
and June 1993, culmnating with Antonio's attenpted purchase
from an undercover agent on June 7, 1993. Presently pending
is Rolando's pro se notion for a corrected sentence. Rolando
is presently incarcerated at the Federal Prison Canp in
Dul ut h, M nnesot a.

According to the presentence investigation report
("PSI™), on Septenber 26, 1990 in state court, Rol ando was
sentenced to six years' custody in 89 CR 14511. The PSI does

not state when Rol ando began serving this sentence. The PSI



al so states that, on February 27, 1991 in state court, Rol ando

was



sentenced to 15 years' incarceration in 89 CR 9620, with the
15-year sentence to be served consecutively to the sentence in
89 CR 14511. See 1994 PSI! at 6. See also 1994 PSI Govt.
Version of the O fense at 17-18; Plea Agreenent § 6(c). Both
PSI's reflect that defendant was serving the 89 CR 14511
sentence at the tinme he commtted the federal offense. See
1996 PSI at 6; 1994 PSI at 7. See also Plea Agreenent § 6(d)
("The defendant conmtted the instant offense while serving
the sentences set forth above in paragraph 6(c)"). The 1994
PSI states that, as of March 2, 1994, Rol ando had been

detai ned at the federal Metropolitan Correctional Center
("MCC') since Decenmber 13, 1993.2 1994 PSI at 1. |In the
confidential Reconmendati on Section® of the 1996 PSI, it is
stated that Rol ando was then serving the sentence inposed in
89 CR 14511. In the sentencing nmenorandum subnmitted by his
attorney and nade part of the 1996 PSI, it is stated that

Rol ando woul d serve at |east 10 years of his 21-year sentence

The corrected version of the 1994 PSI (which was used
at Rolando's first sentencing) was nade part of the updated
1996 PSI used at the tinme of Rolando's resentencing follow ng
a remand fromthe Seventh Circuit. See United States v.
Araujo, 62 F.3d 930 (7th Cir. 1995).

2The 1996 PSI initially indicated that Rol ando had been
in "federal custody" since Decenber 13, 1993. 1996 PSI at 2.
At the 1996 sentencing hearing, defense counsel objected to
this statement and represented that, although sone of the tinme
was at federal institutions, Rolando had been serving his
state sentence. April 10, 1996 Tr. at 2. The PSI was ordered
nodified to use the term "custody" instead of "federal
custody." 1d. at 2-3.

3This section was provided to the sentencing judge, but
not the parties.



and was expected to "be released fromstate custody at the
begi nni ng of the year 2001." Def. Sentencing Meno. at 8.

Rol ando presently provi des docunentation, which the
governnment does not dispute, which indicates that, apparently
taking into account tinme held in custody before sentencing, he
began serving the 89 CR 14511 sentence effective August 21,
1990. A docunent dated Decenber 3, 1999 indicates that, on
his total of 21 years' incarceration, he would receive good
conduct credit equivalent to half his sentence, plus credit of
three nonths each for "ngt" and "sngt," which made his
projected out date for the state sentences August 21, 2000.
When he received the "ngt" and "sngt" credit is not specified.
Assunmi ng, as Rol ando seens to indicate, that the additional
credits occurred during service of his second sentence,

Rol ando woul d have conpl eted serving the 89 CR 14511 sentence
on August 21, 1993, that is after serving half of the six-year
sentence. Nothing is provided to verify that Rolando was
actually discharged fromthe first state sentence in 1993 or
that he was discharged fromthe second state sentence in
August 2000.

On the federal indictnment, Rolando and Antonio
initially went to trial in January 1994 and were both found
guilty. On April 11, 1994, Rol ando was sentenced to 135
nmont hs' incarceration. The 1994 judgnment and commi t ment order

was silent regarding the federal sentence being consecutive or



concurrent with the state sentences, though it was | ater

represented that



all parties understood it was neant to be consecutive. Apri
10, 1996 Tr. at 3-4. In 1995, both defendants' convictions
were reversed on the ground that deliberations were inproperly
conpleted with an 11-person jury after two consecutive days of
a different juror not being able to nmake it to the courthouse.

See United States v. Araujo, 62 F.3d 930 (7th Cir. 1995).

Foll owi ng the remand, Rolando entered into a Fed. R
Ctim P. 11(e)(1)(C) plea agreenent. Under the plea
agreenent, the parties agreed that the sentence inposed woul d
"include a termof inprisonment of 96 nonths in the custody of
t he Bureau of Prisons and/or the [IIlinois Department of
Corrections]. Oher than the agreed term of incarceration,
the parties have agreed that the Court remains free to inpose
the sentence it deens appropriate.” Plea Agreenent { 15.
More specifically, the plea agreenent provided:

The government contends that, pursuant to
Gui del i ne 5GlL. 3, any sentence inposed by the
Court based on the offense to which defendant
has pled guilty shall be served consecutively
to any sentences which the defendant is
currently serving in the Illinois Departnment of
Corrections ("IDOC'). The defendant contends
that, pursuant to Title 18, United States Code,
Section 3584(a), the Court may order any
sentence inposed in this case to run
concurrently or partially concurrent to that of
any sentence which the defendant is now
serving. Both parties are free to argue their
respective positions at the time of sentencing.

Pl ea Agreenent § 6(f) (enphasis added). Consistent with Rule
11(e) (1) (C), the court was not bound by the agreenent, but

either party could withdraw fromthe plea agreenent if the



court did not accept the 96-nmonth sentence. Plea Agreenment 1
15.

As of April 1996, as well as now, U S.S.G § 5GL. 3(a)
pr ovi ded:

If the instant offense was conmtted while the
def endant was serving a term of inprisonnent

(i ncluding work rel ease, furlough, or escape
status) or after sentencing for, but before
comrenci ng service of, such term of

i mprisonnment, the sentence for the instant

of fense shall be inposed to run consecutively
to the undi scharged term of inprisonnent.

The background commentary to 8 5Gl. 3 provi ded:

In a case in which a defendant is subject to an
undi scharged sentence of inprisonnent, the
court generally has authority to inpose an

i npri sonment sentence on the current offense to
run concurrently with or consecutively to the
prior undischarged term 18 U S.C. § 3584(a).
Exerci se of that authority, however, is

predi cated on the court's consideration of the
factors listed in 18 U . S.C. § 3553(a),

i ncl udi ng any applicabl e guidelines or policy
statenments issued by the Sentencing Comm ssion.

Section 3584(a) provides:

If multiple terns of inprisonment are
i nposed on a defendant at the same time, or if
a termof inprisonnent is inmposed on a
def endant who is already subject to an
undi scharged term of inprisonment, the terns
may run concurrently or consecutively, except
that the ternms nmay not run consecutively for an
attenpt and for another offense that was the
sol e objective of the attenpt. Miltiple terns
of inprisonnment inposed at the same tinme run
concurrently unless the court orders or the
statute mandates that the terns are to run
consecutively. Miltiple terns of inprisonment
i nposed at different tinmes run consecutively
unl ess the court orders that the terns are to
run concurrently.



In his 1996 sentenci ng menorandum def endant argued
that, despite the mandatory | anguage of 8§ 5Gl.3(a), the
statutory provision of 8 3584(a) controlled and, therefore,
the court retained discretion to inpose a concurrent sentence
based on consideration of the factors listed in 8§ 3553(a). In
hi s menorandum Rol ando al so noted that a consecutive sentence
woul d begin after release from state custody, which he
bel i eved woul d be early 2001. See Def. Sentencing Meno. at 8,
12-13. He also indicated that a concurrent sentence woul d
keep himincarcerated beyond the tinme of his state custody,

t hough he does not explain that calculation. See id. at 10.%
Def endant al so suggested that another alternative was to
i npose a partially concurrent sentence. |d. at 13 n.4. In

hi s menorandum def endant does not attenpt to distinguish the

“Assum ng good behavior, a federal prisoner generally
serves 85% of the inposed sentenced. For a 96-nonth sentence,
that woul d be approximtely 81.6 nonths. |If service of the
federal sentence was considered to commence as of the Apri
1996 sentencing, Rolando would remain in prison until early
2004. If the federal sentence would be considered to commence
as of the original April 1994 sentencing, the federal sentence
woul d end in early 2001, the same projection given for the
state sentence. If the federal sentence were to be considered
to commence at the time of the June 1993 offense or the
Decenmber 1993 transfer to the MCC, the federal sentence woul d
have finished before 2001. 1In his reply, defendant contends a
concurrent sentence would add three years to his state
sentence. Def. Reply at 4. Therefore, he apparently based
his cal cul ati on on serving approximtely 81.6 nonths begi nni ng
in April 1996. That view would be consistent with counsel's
representation, at the tinme of the 1996 sentencing, that all
of Rolando's prior tinme in prison was credited to his state
sentences and not his federal sentence. April 10, 1996 Tr. at
2.



two state sentences, treating them as one 21-year sentence.
See id. at 8.

Inits witten response, the governnent acknow edged
apparent inconsistencies between the mandatory | anguage of
8§ 5Gl. 3(a) and both 8§ 3584(a) and the background comentary.
W t hout maki ng any argunment that the court |acked discretion
to impose a concurrent sentence, the governnment also
acknow edged that sone cases had reconciled the apparent
i nconsi stency by holding that a concurrent sentence could be
i nposed if grounds for a departure existed. See Govt.
Response to Objections to Updated PSR at 6-8. The governnent
argued that Rol ando did not qualify for a departure.®> |d. at
8. The governnent's response does not nmake any reference to
when a consecutive or concurrent sentence woul d comence or
expire. The governnent does not attenpt to distinguish the
two state sentences, instead referring to themjointly in the

plural. See, e.qg., id. at 6 ("served concurrently with the

state sentences").

At the sentencing hearing, the parties presented
argunments regardi ng whether the 8§ 3553(a) approach applied or
t he departure approach. April 10, 1996 Tr. at 4-10. The

court held that the proper approach was that grounds for a

SAt the sentencing hearing, the government clarified
that it conceded the court had discretion to inpose a
concurrent sentence, but that it did not take a position as to
the proper analysis to apply, contending that Rol ando would
not qualify for a concurrent sentence under either the §
3553(a) analysis or departure analysis. April 10, 1996 Tr. at
8-9.



departure nust exist to inpose a concurrent sentence in
Rol ando's situation. [d. at 10-11. Defendant then argued
t hat grounds for a departure existed and the court rejected
t hat argunent, finding no grounds for departure. See id. at
11-18. During the course of that argunent, defense counsel
agai n contended that the state sentences would result in 10
years in prison and that a concurrent federal sentence would
add another three years. See id. at 13-14. There was never
any express discussion of whether the federal sentence woul d
be consecutive to one or both state sentences. The court's
intent, though, was to apply 8 5Gl.3(a) absent grounds for a
departure, which the court found were not present. See id. at
10-11, 18. \When orally reciting the sentence, the court
stated: "the circunstances here are such that there is no
basis for me to do other than to accept the plea agreenent and
to inpose a consecutive sentence of 96 nonths followed by
ei ght years supervised release.” 1d. at 19-20.

The inprisonnment section of the judgnent and
comm t ment order states:

The defendant is hereby commtted to the

custody of the United States Bureau of Prisons

to be inprisoned for a termof NI NETY-SIX (96)

MONTHS.

IT IS ORDERED that this sentence shall run

Consecutively to the term of inprisonment which

t he defendant is currently serving under State

of Illinois custody, case nunmber 89 CR 14511.

The court has no specific recollection of why the

| at er nunbered case, 89 CR 14511, was referenced in the



j udgment order, but not 89 CR 9620. However, it would appear
that the | anguage used in the judgnment order was derived from
the probation officer's sentencing recomrendati on which
contains the recommended | anguage "to run consecutive to the
term of inprisonment which the defendant is currently serving
under case nunber 89 CR 14511." 1996 PSI at 9 (confidenti al
section).

In his present notion, Rolando seeks to correct or
nodi fy the judgnment order to continue to state that the 96-
nonth federal sentence was to be consecutive to the 89 CR
14511 sentence, but with an addition expressly stating that
the 96-nmonth federal sentence is to be concurrent with the 89
CR 9620 sentence.

The | anguage of Fed. R Crim P. 35(c) has not changed
since prior to 1993. It provides: "The court, acting within
7 days after the inposition of sentence, may correct a
sentence that was inposed as a result of arithnetical,
technical, or other clear error.” Rolando's present notion
cones well beyond the seven-day tine limt of Rule 35(c).

Citing United States v. Brown, 965 F. Supp. 23 (E.D. Ws.

1997), Rol ando contends that there is an exception to the tine
l[imt when information did not beconme available until after
time expired. Brown is not on point. It concerns Rule 35(b),
whi ch provides for sentence reductions based on postsentencing
assi stance to the governnent. More inportantly, Rule 35(b)

has an express exception to its one-year tinme |imt where



assi stance to the governnent is based on infornmation

di scovered nore than a year after the sentencing. Rule 35(c)
has no such express provision and the Federal Rul es expressly
provide that "the court may not extend the tine for taking any
action under Rule . . . 35, except to the extent and under the
conditions stated in" Rule 35. Fed. R Crim P. 45(b). See
al so Romandine v. United States, 206 F.3d 731, 737 (7th Cir.

2000). Moreover, Rule 35(c)'s time limt is a jurisdictional

requirenent. United States v. Abreu-Cabrera, 64 F.3d 67, 73
(2d Cir. 1995); United States v. Lopez, 26 F.3d 512, 519 (5th

Cir. 1994). See also United States v. Daddino, 5 F.3d 262,

265 (7th Cir. 1993) (correction beyond seven days "falls well
outside of the limted authority provided in Rule 35(c)");
Scott v. United States, 997 F.2d 340, 341 (7th Cir. 1993)

("Once seven days have run, sentences said to be illegal or
i nprovident or just plain too |long are beyond the power of the

district court to nodify."); United States v. Mrillo, 8 F.3d

864, 869 (1st Cir. 1993) ("limtation is absolute"). Beyond
its strict seven-day tine limt, a court may not act to

correct a sentence pursuant to Rule 35(c). Ronmandine, supra,;

Daddi no, supra; United States v. Turner, 998 F.2d 534, 536

(7th Cir.), cert. denied, 510 U S. 1026 (1993); Scott, supra,;

United States v. Springs, 988 F.2d 746, 748 (7th Cir. 1993);

Charles Alan Wight, Federal Practice & Procedure § 585.2 at

181 (Supp. 2000). This court lacks jurisdiction to presently

take any action pursuant to Rule 35(c).



Ti me, however, has not run for a nodification falling
within the purview of Fed. R Crim P. 36. Rule 36 provides:
“"Clerical m stakes in judgnents, orders or other parts of the
record and errors in the record arising from oversight or
om ssion may be corrected by the court at any tinme and after
such notice, if any, as the court orders.” The question is
whet her any m stake occurred and, if so, whether it qualifies
as a clerical mstake correctabl e under Rule 36.

When reciting the sentence, it was stated that a
"consecutive sentence of 96 nonths" is inposed. April 10,
1996 Tr. at 20. There is no express statenment as to
consecutive to what other sentence or sentences. However, the
record is clear that the court nmeant consecutive to both state
sentences. During the parties' argunents, they generally
treated the two state sentences as a single 21-year sentence
t hat was (assum ng good behavior) likely to result in a total
of 10 years of state incarceration. As of the tinme of
sentencing, the court was never advised as to when the first
state sentence woul d be conpleted,® so the court's statenent
cannot be construed as intended to be consecutive to only the
first state sentence. To the extent addressed, the parties
assunmed that a consecutive sentence would begin after service
of both state sentences. More inportantly, the court's clear

intent was to apply 8 5Gl1.3(a). Under that guideline,

At one point, the 1996 PSI contains the incorrect
information that Rolando was then still serving the 89 CR
14511 sentence. 1996 PSI at 9.



Rol ando' s sentence was to be consecutive to both (1) a
sentence he was serving when he commtted the federal offense
in May and June 1993 (89 CR 14511) and (2) a sentence that

al ready had been i nposed but service of which had not yet
commenced as of June 1993 (89 CR 9620). It is clear that the
court's stated intent at the time of sentencing was to inpose
a federal sentence consecutive to both state sentences.

The judgnent and conm tnment order refers to being
consecutive to "the term of inprisonment which the defendant
is currently serving under State of Illinois custody, case
nunber 89 CR 14511." However, as of April 1996, the term of
i nprisonment for 89 CR 14511 had al ready been conpleted. The
termthen being served was the terminposed for 89 CR 9620.

If the focus is on the descriptive phrase, then this statenent
really is referring to 89 CR 9620, which was the sentence
bei ng served at the tinme of sentencing. But even if it is
assunmed that the judgnent order's reference to 89 CR 14511 is
referring to the intended case, that does not nmean that the
sentence is to be concurrent with 89 CR 9620. The general
rule is that, when a sentence is silent as to its relation to
a sentence previously inposed in another case, it is presuned
that the new sentence is consecutive to the prior sentence.
See 18 U.S.C. 8 3584(a) ("Multiple terms of inprisonnent

i nposed at different tines run consecutively unless the court
orders that the terns are to run concurrently."); Romandine,

206 F.3d at 738 ("the final sentence of § 3584(a) mmkes the



federal sentence presunptively consecutive in all unprovided-

for cases"). See also McCarthy v. Doe, 146 F.3d 118, 121 (2d

Cir. 1998).7 Thus, as presently witten, the judgnment and
comm tment order would likely result in Rolando serving his
federal sentence consecutive to both of the state sentences.
Actions of state or federal prison authorities, though, could

alter that result.® See Romandi ne, 206 F.3d at 738-39.

Because the intent expressed at the sentencing
hearing, that is the intent to have the federal sentence
served consecutively to both state sentences, was not fully
i ncorporated in the judgnent and conmm tnent order, a clerical

error occurred. See United States v. Becker, 36 F.3d 708, 710

& n.2 (7th Cir. 1994). Because the judgnent and conm t ment
order contains a clerical mstake, it will be corrected. An
anended judgnment and commi tnment order will be entered
expressly stating that the federal sentence is to be served

consecutively to the conpletion of both state sentences.

'Romandi ne and McCarthy di sagree as to whether the
§ 3584(a) presunption that a sentence is consecutive applies
to state sentences inposed subsequent to a federal sentence.
They both agree that the presunption applies to Rolando's
situation, where the state sentence was inposed prior to
imposition of the federal sentence.

8To the extent Rolando's present notion is actually a
chall enge to the Bureau of Prison's execution of his sentence,
he must first exhaust his adm nistrative remedi es and then
file a habeas corpus petition pursuant to 28 U.S.C. § 2241 in
the M nnesota district where he is incarcerated. Rolando was
previously advised as to the appropriate procedures for such a
chal | enge when he filed such a petition in this court and it
was di sm ssed for lack of jurisdiction. See Araujo v. United
States District Court, No. 00 C 5518 (N.D. IIl. Cct. 2, 2000)
(Kocoras, J.).




I f defendant Rol ando Araujo, Sr. w shes to appeal
today's order, he nust file a Notice of Appeal to the United
States Court of Appeals for the Seventh Circuit with the Clerk
of the Court, United States District Court for the Northern
District of Illinois, 219 South Dearborn Street, 20th Fl oor,
Chi cago, Illinois 60604, within ten (10) days of the entry of
t he new judgnment and commitnment order in this case. See Fed.
R. App. P. 4(b). No opinion is expressed as to whether the
wai ver of appeal rights contained in Rolando's plea agreenent
is enforceable and, if so, whether it applies to any right to
appeal today's order.?®

I T 1S THEREFORE ORDERED t hat def endant Rol ando Arauj o,
Sr.'s nmotion to correct sentence [183-1] is denied. Pursuant
to Fed. R Crim P. 36, the Clerk of the Court is directed to
enter an anmended judgnment and comm tnment order which provides
t hat defendant Rol ando Araujo, Sr.'s federal "sentence shal
run consecutively to the conpletion of the terns of
i nprisonment inmposed in Circuit Court of Cook County, Illinois
cases 89 CR 14511 and 89 CR 9620."

ENTER:

SPar agraph 17 of the plea agreenent provides: "The
def endant agrees that, in the event the Court accepts the Rule
11(e) (1) (C) agreenent of the parties as to the term of
incarceration, he will not pursue any appeal in this case
i ncludi ng an appeal of his sentence, nor will he file any
collateral attack follow ng the sentencing hearing."”



UNI TED STATES DI STRI CT JUDGE

DATED:. MARCH , 2001



